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SUPREME COURT OF APPEALS OF VIRGINIA. 



McKennie et al. v. Charlottesville & A. Rv. Co. ct al. 

Sept. 9, 1909. 
[65 S. E. 503.] 

1. Municipal Corporations (§ 1011*) — Contracts — Arbitration — 

Code, § 3006, permits persons to submit a controversy between them 
to arbitration and agree to enter such submission of record in any 
court, and upon proof thereof it shall be entered in the proceedings 
of such court and a rule made requiring the parties to submit to the 
award. Section 3009, Code 1904, provides that such award shall not 
be set aside, except for errors apparent on its face, unless it was pro- 
cured by undue means, or the arbitrators were partial, etc. Held 
that, both under the statutes and the general rules of law, a city 
could adjust disputed claims made against or by it as an incident to its 
right to contract, sue, etc., and hence an agreement between a city 
and a street railroad company to arbitrate a dispute as to the latter's 
liability for the cost of paving a street was within its power. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§ 2183; Dec. Dig. § 1011.*] 

2. Arbitration and Award (§ 76*) — Award — Conclusiveness — 
Grounds for Vacating. — In equity, as well as at law, the reason for 
vacating an award must appear on its face, or there must have been 
a palpable mistake or misconduct of the arbitrators. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. 
§§ 399-402; Dec. Dig. § 76.*] 

3. Street Railroads (§ 38*) — Repair of Paving. — Where a city and a 
street railroad company, upon disagreeing as to the amount due the 
city from the company for its part of the expenses of repairing a 
street, referred the dispute to arbitrators, who found for the city for 
half the amount claimed, a decree sustaining the validity of the arbi- 
tration, but holding a provision in the contract invalid which made 
payment of a certain amount a discharge of all liability for further 
street paving under the company's charter, as well as a provision of 
the award releasing the company for five years from its obligation of 
paving on each side of its rails as required by its charter, did not 
compromise or diminish the city's authority to require the perform- 
ance of the company's legal duties, within section 1033f, cl. 5, Code 
1904, forbidding the release of the holder of any franchise from any 
duty imposed on him without 10 days' notice to the public by adver- 
tisement in a local paper. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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[Ed. Note. — For other cases, s€e Street Railroads, Dec. Dig. § 38.*] 
4. Arbitration and Award (§ 6*) — Agreements — Consideration. — A 

bona fide difference of opinion between a city and street car company 
as to the latter's liability under its charter and under a contract was a 
sufficient consideration for their agreement to arbitrate. 

[Ed. Note. — For other cases, see Arbitration and Award, Dec. 
Dig. § 6.*] 

Appeal from Corporation Court of Charlottesville. 

Suit by one McKennie and others against the Charlottesville 
& Albemarle Railway Company and another. From a decree dis- 
missing the bill, plaintiffs appeal. Affirmed. 

George E. Walker and C. W. Allen, for appellants. 
Harmon & Walsh and Moon & Fife, for appellee, Charlottes- 
ville & A. Ry. Co. 

Keith, P. A bill was filed by McKennie and others, citizens 
and taxpayers of the city of Charlottesville, against the city of 
Charlottesville and the Charlottesville & Albemarle Railway Com- 
pany, which was taken for confessed as to the city, and to which 
the railway company filed its demurrer and answer. 

The material facts appearing in the record are as follows: 
As early as 1886 a franchise was granted to the Charlottesville 
& University Street Railway Company to operate a street railway 
over and upon the streets of Charlottesville. One of the con- 
ditions of the grant was that the space between the rails and for 
one foot on each side of the track should be kept in order by the 
railway company. In January, 1894, a right of way and fran- 
chise was granted to the Piedmont Construction & Improvement 
Company, upon the condition, among others, that the said com- 
pany would build and continuously operate the line described, 
and that "the said company shall be required to keep in order 
the streets within their rails. and for 18 inches on the outside 
with same materials as is used in the streets, or equal to that 
the city uses, with the consent of the counsel and under the di- 
rection of the street commissioner," and that "at the intersection 
of each and every cross street that crosses their track said track 
shall be so ballasted and maintained that easy and safe crossing 
is assured to all vehicles." 

The Charlottesville & Albemarle Railway Company acquired 
the property and franchises of the two companies named above, 
is entitled to enjoy the rights conferred, and is charged with the 
burdens imposed by franchises aforesaid. 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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By an act approved March 3, 1900, the counsel of the city of 
Charlottesville was given the power to negotiate loans for the 
purpose of improving and lighting its streets, buying necessary 
real estate, erecting public buildings, and supplying the city with 
sewerage. Under this statute an election was held, and a bond 
issue of $80 ; 000 was decided upon by the voters and taxpayers 
of the city to carry out these improvements. The city council 
appointed a committee, consisting of four members of the coun- 
cil and three citizens, whose duty it was to make all contracts 
for street improvement. The committee was required to employ 
a competent engineer to supervise said improvements, and to 
submit its acts to the council for ratification or rejection. This 
committee was known as the "Special Street Improvement Com- 
mittee." 

The engineers employed to supervise the work, in February, 
1903, reported to the committee that in their opinion the whole 
street improvement would cost the sum of $77,000; but from 
this sum should be deducted the sum of about $14,000, which 
would be due from the street car company for its portion of the 
work. The railway company denies that there was any liability 
upon it to do any part of the said work, or that the city had any 
claim on it by reason of or growing out of the said street improve- 
ment, representing that in 1896 it had paid its portion of the cost 
of macadamizing Main street and had procured from the city 
a receipt in full for all claims for such work in the future. 

Negotiations were then entered into between the street com- 
mittee and the railway company, then known as the Charlottes- 
ville City & Suburban Railway Company, which resulted in a 
contract being entered into between the city and the company, 
which was agreed upon and formally executed on October 9, 
1903, and formally ratified by the council on October 10, 1903. 
By the terms of this contract it was agreed, among other things, 
that "when the work of paving Main street shall be completed 
in accordance with the plans and specifications of the city engi- 
neer, and as hereinbefore provided, the company will pay the 
city the sum of $5,000, and the payment of the same will be in 
full satisfaction and discharge of all obligation and liability of 
the company for street paving under its franchise, but will not, 
of course, affect its obligation as to keeping in order the portion 
of the streets occupied by it as provided in said franchise." 

Upon the completion of this work, the street car company re- 
fused to pay the $5,000 agreed upon, upon the ground that the 
work had not been done in accordance with the contract; and 
thereupon negotiations between the company and the city were 
set on foot, and on the 23d of March, 1905, the whole matter 
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in controversy between the railway company and the city was 
submitted to arbitration. 

The terms of submission were as follows: 
"The city of Charlottesville and the Charlottesville & Albe- 
marle Railway Company are at issue on the following questions : 
"(1) What damage, if any, has resulted to the city of Char- 
lottesville from the injury to its Main street pavement adjacent 
to the rails of the said railway from the wheels of the cars ? 

"(2) What amount is due the city of Charlottesville for pav- 
ing the track of said railway within the corporate limits of said 
city under contract of the 9th of October, 1903, taking into ac- 
count such offsets and deductions, if any, as the railway com- 
pany may be entitled to ? 

"The said city of Charlottesville and the said Charlottesville 
& Albemarle Railway Company desire to end all said contro- 
versies between them by referring all of their said differences, 
as set out above, or such of them as may exist on the 30th day 
of March, 1905, to arbitration. 

"Therefore this agreement between the said city of Charlottes- 
ville, of the first part, and the said Charlottesville & Albe- 
marle Railway Company of the second part: 

"Witnesseth, that the matters in controversy between the said 
parties are hereby referred to the arbitrament and award of 
Judge John M. White and Col. T. M. R. Talcott, with liberty 
to said arbitrators, before they enter on the said arbitration, to 
choose an umpire, who shall decide any and all of the questions 
of difference between the parties hereto, if said arbitrators fail 
to agree. 

"Said arbitrators and their umpire shall meet in the council 
chamber in Charlottesville, at some time to be fixed by them, not 
later than the 10th day of May, 1905, and after hearing such 
evidence as the parties hereto may adduce, and making such ex- 
aminations as they may wish, the said arbitrators or their um- 
pire shall decide all of the matters in controversy between the 
parties hereto according to the legal rights of the parties as 
speedily as may be. Such final award not to be delayed beyond 
30 days from said 10th of May, 1905. 

"The award shall be made in writing, and as soon after being 
made as possible it shall be filed by the arbitrators with the clerk 
of the corporation court of Charlottesville, who shall thereupon 
and at once notify the said city of Charlottesville and the said 
railway company of the facts that said award has been filed in 
his office. Such notice to be served by the sergeant of the said city. 
"On the first day of the next term of the corporation court of 
Charlottesville immediately succeeding the date of such filing said 
award shall be presented in court by the said clerk, and unless 
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good cause, as set out in 4 Min. Inst. (3d Ed.) pt. 1, pp. 185-188, 
be shown against it by one or both of the parties hereto, the same 
shall be entered up as the judgment of said court without further 
delay. 

"But if good cause be shown against said award, which in the 
opinion of the said court demands any change in the same, then 
the said court shall make such change as to it may seem proper, 
and the award thus amended shall be entered as the judgment of 
the court. 

"And the parties hereto agree and bind themselves to abide 
by the judgment of the court thus entered as final and conclusive, 
neither party to have the right of appeal therefrom, 

"The costs of said arbitration, including the costs accruing 
after the filing of said award, and up to and including the final 
judgment of the court, shall be borne equally by the parties hereto. 

"Witness the following signatures and seals this 23d day of 
March, 1905." 

It appears that the arbitrators designated William E. Cutshaw, 
of Richmond, as umpire, and that he signified his acceptance by 
his signature. 

On the 3d of May, 1905, the arbitrators filed a paper as fol- 
lows: 

"The undersigned arbitrators and umpire, having heard the 
evidence and statements of counsel in reference to the matters 
of controversy between the city of Charlottesville and the Albe- 
marle Railway Company, submitted to them for their determina- 
tion, and having considered the same, are of opinion and do de- 
cide and award that the said railway company pay to the said 
city of Charlottesville the sum of $2,500, with interest from 
date till paid, in full satisfaction of all matters submitted to us, 
except that the said railway company is released from all obli- 
gations under the city ordinance or the charter to repair the pave- 
ment on each side of its rails for a period of five years." 

This award having been filed on May 3, 1905, the council met 
and determined to resist it, and authorized the employment of 
counsel, who filed a bill, not in the name of the city as plaintiff, 
but in that of three taxpayers of the city. The bill attacks 
the contract of October 9, 1903, upon two grounds: That it 
lacks valuable consideration; and that there was no advertise- 
ment as provided by section 1033f of the Code of 1904. 

The corporation court, in its opinion, disposes of these two 
questions as follows : 

"A valuable consideration is defined by Story on Promissory 
Notes as consisting 'in some right, interest, profit, or benefit ac- 
cruing to the party who makes the contract, or some forbear- 
ance, detriment, loss, responsibility, or act, labor, or service on 
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the other side.' At the time of this contract the street car com- 
pany denied any liability to the city, and there was and still is 
a dispute as to how much of the track the ordinance required 
the company to pave. A new rail was agreed to be put down 
by the company at the cost of $10,000, and the location of the 
track was changed. All these matters were covered by the con- 
tract, and it seems to me furnished a valuable consideration for 
a valid adjustment and agreement. 

"But a Virginia statute is cited to the effect that 'no amend- 
ment or extension of any such franchise, right or privilege that 
now exists, or that may hereafter be authorized, which extends 
or enlarges such franchise, right or privilege, either as to the 
time during which it is to last or as to the territory in which it is 
to be enjoyed, shall be granted by any city or town unless the 
provisions of this act shall have been complied with ; and no 
amendment that releases the grantee, or his assignee, from the 
performance of any duty required by the ordinance granting the 
franchise, or that authorizes an increase in the charges to be made 
by such grantee ox assignee, for the use by the public of the bene- 
fits of such franchise, shall be granted unless and until notice 
of such proposed amendment shall be given to the public by ad- 
vertising the proposed amendment for ten days in some newspaper 
published in the city or town.' Section 1033f, cl. 5. 

"It is strenuously insisted that the contract of October 9, 1903, 
was invalid because of the lack of the ten days' advertisement 
required by the above law; that the contract released the street 
car company from the performance of a duty, to wit, the pay- 
ment of a larger amount than $5,000; and that the lack of the 
advertisement was fatal. 

"I have examined the contract carefully, and, except in one 
particular, I can find in it nothing more than an adjustment of 
many differences. The council surely had the right to ascertain 
the precise amount which was due by the street car company, to 
receive such amount, and to execute a valid receipt for it. This 
power was necessarily lodged somewhere. That it must have 
existed somewhere is shown by the fact that there are in the 
pleadings in this case three distinct and different statements of 
this amount, two of them by the plaintiffs. The city's claim is 
put at something over $14,000. It is again, and by the same plain- 
tiffs, put at $12,439. In another calculation, based on paving 
only one foot on each side of the rail, it is put at something over 
$8,000. The power to adjust these differences and settle them, 
validly and finally, must have been lodged somewhere, and that 
somewhere is, in my opinion, in the regularly constituted gov- 
erning authorities of the city. * * * " 

"I cannot see in this contract, except in one particular, any- 
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thing more than an adjustment of money differences by parties 
mutually interested in such adjustment and empowered to make 
it. The city may have made a bad adjustment. That is not a 
subject of interest now. But in the opinion of the court it made 
an adjustment which it was empowered to make, except in one 
particular. The contract undertakes to make the payment of the 
$5,000, 'in full satisfaction and discharge of all obligation and 
liability of the company for street paving under its franchise.' 
This does come into conflict with the statute above referred to, 
if, as the court is inclined to think, the street paving is a continu- 
ing obligation. Defendant asks that this clause be stricken out 
of the contract if the court finds it necessary to do so in order 
to maintain the validity of the contract. The court does find it 
necessary, and this language should be expressly stricken out by 
the degree to be entered in this cause. 

"The award of the arbitrators is also attacked in this case. 
By the terms of the submission the corporation court was em- 
power to amend it. This power, in the judgment of the court, 
does not extend to a review of the whole controversy, but simply 
to an amendment in any particular in which the award may be 
illegal, 'as set out in 4 Min. Inst. (3d Ed.) pt. 1, pp. 185, 186.' 

"In my opinion, that portion of the award which says, 'except 
that the said railway company is released from all obligations 
under the city ordinance or the charter to repair the pavement 
on each side of its rails for a period of five years,' is clearly 
illegal. It is outside of the submission, and in addition under- 
takes to repeal city ordinances, or rather to do away with duties 
required by them. The defendant opposed this view, but insisted 
that, if this portion of the award is held to be bad, yet it is 
severable, and should be stricken out without prejudice to the 
plaintiffs or the city, leaving the residue of the award to stand. 
The court is of opinion that this portion of the award must be 
stricken out." 

And the decree appealed from was entered in accordance with 
this opinion. 

That there was an honest difference between the city of Char- 
lottesville and the railway company as to their respective rights, 
duties, and liability there can be no doubt ; and authority is abun- 
dant, if authority for such a proposition were needed, that the 
city has a right to settle and adjust unascertained or disputed 
claims made against it, or made by it against others, as a nec- 
essary incident to its right to contract and to sue and be sued. 

In Prout v. Pittsfield Fire Dist, 154 Mass. 450, 28 N. E. 
679, it was held that, although the claim against the city might 
not have been originally valid, yet it furnished a good consid- 
eration for the settlement. 
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In 1 Dillon on Mun. Corp. § 477, it is said : "Growing out of 
its authority to create debts and to incur liabilities, a municipal 
corporation has power to settle disputed claims against it, and 
an agreement to pay these is not void for want of consideration. 
If it has obtained a contract which, by mistake or a change of 
circumstances, it deems to operate oppressively upon the other 
party, an agreement to make an additional compensation, or 
modify or annul it, is not invalid for want of consideration." 

It was held in Town of Petersburg v. Mappin, 14 111. 193, 56 
Am. Dec. 501, that the power to sue and be sued give to a 
corporation the right to settle or compromise claims. 

In Grimes v. Hamilton County, 37 Iowa, 290, the court said: 
"The power to prosecute suits on behalf of a corporation in- 
cludes the power to settle the same. So the power to defend suits 
brouglit against a corporation gives them the same power of 
adjustment. They may compromise doubtful controversies to 
which the corporation is a party, either as plaintiff or defendant. 
The law vests them with discretion in such matters, which they 
are to exercise for the best interests of the corporation. The 
settlement of an existing controversy, if made in good faith, 
binds the corporation; but, if collusively made, it is not ob- 
ligatory." 

By section 3006 of the Code of 1904 it is provided that : "Per- 
sons desiring to end any controversy, whether there be a suit 
pending therefor or not, may submit the same to arbitration, 
and agree that such submission may be entered of record in any 
court. Upon proof of such agreement out of court, or by con- 
sent of the parties given in court, in person or by counsel, it shall 
be entered in the proceedings of such court; and thereupon a 
rule shall be made, that the parties shall submit to the award 
which shall be made in pursuance of such agreement." 

And by section 3009 it is provided that : "No such award shall 
be set aside, except for errors apparent on its face, unless it ap- 
pear to have been procured by corruption or other undue means, 
or that there was partiality or misbehavior in the arbitrators or 
umpires, or any of them. But this section shall not be construed 
to take away the power of courts of equity over awards." 

It is equally the rule of equity, as of law, that the reason for 
setting aside an award must appear on the face, or there must 
be misbehavior in the arbitrators, or some palpable mistake. 
Wheatley v. Martin's Adm'r, 6 Leigh, 62. 

From the institution of street car service in the city of Char- 
lottesville differences seem to have arisen between the city and 
the railways. These differences reached their climax when the 
city undertook a comprehensive system of street improvement 
and attempted to ascertain and determine the proportion of the 
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cost of those improvements which was to be borne by the raiU 
way company. There can be no doubt that there was an honest 
difference of opinion between the parties, which constituted, as 
was shown by the opinion of the corporation court, a sufficient 
consideration for the contract entered into. There is no sugges- 
tion of bad faith or collusion between the parties. The award 
was made by able and upright arbitrators, and their conclusions 
have been scrutinized and corrected by a careful and upright 
judge. The authority of the city of Charlottesville to require 
the railway company to discharge all of the duties imposed by its 
franchise, or which, in the due exercise of its lawful power, it 
may hereafter see fit to impose, is in no respect compromised 
or diminished by the decree complained of, which we are of opin- 
ion should be affirmed. 
Affirmed. 



Wright v. Carson et al. 

Nov. 18, 1909. 
[66 S. E. 37.] 

1. Taxation (§ 789*)— Tax Deeds— Recitals— Conclusiveness.— A 

tax deed which recites the facts essential to a valid deed is, in the 
absence of proof controverting any of the recitals, sufficient to es- 
tablish title in the grantee whether Code 1904, § 661, relating to the 
title vesting in the grantee in a tax deed, makes the deed conclusive or 
only prima facie evidence of the truth of its recitals. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1557; Dec. 
Dig. § 789.*] 

2. Taxation (§ 788*)— Tax Deeds— Recitals— Conclusiveness The 

Legislature may make a tax deed prima facie evidence of its recitals, 
though the facts recited are indispensable, jurisdictional facts. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1557; Dec. 
Dig. § 788.*] 

3. Taxation (§ 676*)— Tax Sales— Statutes— Application to Pur- 
chase. — Code 1904 § 666, authorizes a person desiring to purchase de- 
linquent land to file an application with the clerk of the circuit court 
of the county or corporation court of the city wherein the land is 
situated. Land returned delinquent and purchased by the common- 
wealth was subsequently attached to a city, where it was thereafter 
assessed for taxation as a part of the city. Held, that the corporation 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



